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September 22, 2025

Mr. Lee Zeldin
Administrator,

United States Environmental Protection Agency (EPA)

VIA Electronic Submission through Regulations.gov

Re: EPA-HQ-OAR-2025-0194-0093; FRL-12715-01-OAR, 40 CFR Parts 85, 86, 600, 1036,
1037, and 1039 “Reconsideration of 2009 Endangerment Finding and Greenhouse Gas
Vehicle Standards”

Dear Mr. Zeldin,

The undersigned American Institute for Economic Research (AIER) scholars and the
undersigned state financial officers submit this comment to the Environmental Protection
Agency (EPA) in support of the proposed rescission of the 2009 Endangerment Finding and

Greenhouse Gas Vehicle Standards.”

AIER is a nonpartisan research and education nonprofit 501(c)(3) organization focused on
the importance of markets, with a full range of programs and publications on the social
sciences, with a primary emphasis on economics. AIER as an institution affirms free
enterprise, economic liberty, property rights, sound money, and legal institutions that shore

up the rights of individuals to be free to the extent that their actions do not impinge on the



rights of others. AIER educates people on the value of personal freedom, free enterprise,
property rights, limited government, and sound money. AIER’s ongoing scientific research
demonstrates the importance of these principles in advancing peace, prosperity, and
human progress. AIER conducts scholarly research and then leverages this work to reach
the broader public through accessible educational programming and outreach, including
media engagement and speaking in public fora. This is the AIER Research, Train, and
Communicate approach. Because its focus and position, AIER has considerable
experience analyzing regulations and their effects (both intended and unintended), the
effects of an expanded regulatory state, the impacts it has on federalism, and evaluating
policy to consider how to minimize the distortionary effects on the lives of everyday

Americans.

State financial officers are entrusted with safeguarding the public’s money and upholding
the long-term economic well-being of our states. In recent years, state financial officers
nationally have played a much greater role in promoting fiscally responsible public policy.
The state financial officers that have sighed comment, seek to bring practical, state-level
perspective to federal policymaking, ensuring that regulatory decisions support sound
money, free enterprise, and fiscal responsibility, rather than imposing unnecessary

burdens that undermine economic freedom or state sovereignty.

This comment explores three key areas related to the proposed rule: the economic benefits
from potential rescission, the dangers of an expansive administrative state, and the effects

of the potential rescission on federalism.
The Economic Benefits of the Rescission
The proposed rescission’ of the EPA’s 2009 Greenhouse Gas Endangerment finding? will

likely create significant economic benefits for ordinary Americans and allow for greater

economic and personal freedom.

"U.S. Environmental Protection Agency, “EPA Releases Proposal to Rescind Obama-Era Endangerment
Finding, Regulations that Paved the Way for Electric Vehicle Mandates,” News Release, July 29, 2025,
https://www.epa.gov/newsreleases/epa-releases-proposal-rescind-obama-era-endangerment-finding-
regulations-paved-way.

2U.S. Environmental Protection Agency, “Endangerment and Cause or Contribute Findings for Greenhouse
Gases Under Section 202(a) of the Clean Air Act,” last updated Feb. 27, 2025, https://www.epa.gov/climate-
change/endangerment-and-cause-or-contribute-findings-greenhouse-gases-under-section-202a.



Economist Robert Higgs explained®* the common “ratchet effect” in government size,
scope, and policy in his work Crisis and Leviathan. During times of crisis, government
agencies tend to expand the scope of their authority and increase their level of regulatory
intervention. When the crisis abates, some of that increased authority and intervention
may be reversed, but not all. Then, facing another crisis, the pattern repeats itself. Over

time, this results in a continual “ratcheting” increase in the size and scope of government.

The EPA’s greenhouse gas Endangerment Finding in the face of the “climate crisis” led to
one such “ratchet” where regulatory control in the economy was greatly expanded. This
rule allows, and in some cases requires, the EPA to regulate vehicle manufacturing and
fossil fuel power generation. Importantly, the Endangerment Finding allowed many of the
usual policy-making procedures to be avoided, and essentially fast-tracked any policy

made in response.

The Endangerment Finding itself was controversial when it was made, and rests on a set of
assumptions that have been widely debated, and where causal links have not been clearly
demonstrated. The argument for determination went as follows. If greenhouse gases
contribute to climate change in any way, and if climate change contributes to negative
environmental effects (storms, droughts, etc.) in any way, then it was argued that one could
claim that greenhouse gas emissions affect public health and safety. But such reasoning
resulted in an approach so broad as to cover nearly everything: backyard firepits,
controlled forest burns, even the natural bodily functions of livestock. In Europe, some
countries have followed this reasoning to the point of instituting programs® to slaughter

livestock to “combat” climate change.

Following this ratchet tendency, the EPA has and continues to create ever more restrictive
and stringent rules regarding greenhouse gas emissions, all without clearly demonstrated
social benefits of the individual policies. As a result, compliance with the expanded and

ever more stringent requirements has grown substantially.

3 Abigail Hall & Ryan M. Yonk, “Extensions and Expansions of the Ratchet Effect.” Independent Review v 29 no
4, 2025. https://www.independent.org/wp-content/uploads/tir/2025/03/tir_29_4_01_hall.pdf

4 Michael Matulef, “Beyond Crisis: The Ratchet Effect and the Erosion of Liberty.”

The Mises Institute, Aug. 18, 2023, https://mises.org/mises-wire/beyond-crisis-ratchet-effect-and-erosion-
liberty

5 Silvia Sardone (ID), “Culling of cows and restriction of livestock farming in the EU,” European Parliament
Parliamentary Question E-002312/20283, July 20, 2023, https://www.europarl.europa.eu/doceo/document/E-
9-2023-002312_EN.html.



https://www.europarl.europa.eu/doceo/document/E-9-2023-002312_EN.html
https://www.europarl.europa.eu/doceo/document/E-9-2023-002312_EN.html

One of the consequences of the GHG Endangerment has been a substantial increase in
production costs. Impacting the affordability of vehicles, reducing job creation and
manufacturing development in the U.S., and ultimately directly harming the well-being of

consumers.

As the U. S., as well as Europe, has created costly® regulations on industry to regulate GHG
emissions, industry has moved offshore to countries with loose or nonexistent emission
regulations. This leads to a strange but predictable result contributing to an increase in net

global emissions, counter to the stated goals of the policy.

The core of the ratchet effect is that the policy process becomes caught in a spiral of
regulatory tightening with diminishing benefits and seemingly ever-increasing costs. The
only real way to break such a cycle is to remove the ratchet altogether. The proposal of
Administrator Zeldin’ to reverse the GHG Endangerment would remove one of the major

sources of the ratchet effect in this area.

The Dangers of the EPA Acting Beyond the Scope of Authority

As we noted, the 2009 EPA Endangerment Finding was controversial and novel, but much
of the Finding is part of a much longer series of administrative expansion and ratchets. It
did, however, mark the first time the federal government declared greenhouse gases a
danger to public health and welfare, triggering regulation under the Clean Air Act®. This was
not a small step. It was a paradigm shift: regulating CO,, an everywhere-present gas that is
the result of every human exhale, turned climate change into a domestic regulatory

program.

8 Council of Economic Advisers, “Estimating the Value of Deregulating Automobile Manufacturing Using the
SAFE Vehicles Rule,” December 2020, https://trumpwhitehouse.archives.gov/wp-
content/uploads/2020/12/CEA_SAFE_Report.pdf

’U.S. Environmental Protection Agency, “EPA Releases Proposal to Rescind Obama-Era Endangerment
Finding, Regulations that Paved the Way for Electric Vehicle Mandates,” News Release, July 29, 2025,
https://www.epa.gov/newsreleases/epa-releases-proposal-rescind-obama-era-endangerment-finding-
regulations-paved-way

8 U.S. Environmental Protection Agency, “Endangerment and Cause or Contribute Findings for Greenhouse
Gases Under Section 202(a) of the Clean Air Act,” last updated Feb. 27, 2025, https://www.epa.gov/climate-
change/endangerment-and-cause-or-contribute-findings-greenhouse-gases-under-section-202a.
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For example, the Finding laid the legal foundation for vehicle Green House Gas (GHG)
standards®, power plant CO, rules’®, methane'" regulations, and aircraft emission'
standards. It has become the cornerstone of U.S. federal climate policy and has been used
to engage in regulatory efforts across industries. As a result, efforts to reconsider it are

controversial and consequential.

The regulatory expansion that led to the Finding stretches back decades. In 19703, the
Clean Air Act authorized EPA to set nationwide emissions standards for vehicles and fuels,
the first federal intrusion into local pollution control. The 1973-74" oil crisis prompted
Congress to create Corporate Average Fuel Economy (CAFE) standards, forcing industry-
wide technology shifts to reduce gasoline use. In the 1990s'®, the EPA acted on global
ozone depletion, implementing rules under the Montreal Protocol to phase out

chlorofluorocarbons (CFCs).

Each of these actions extended the administrative state’s reach. Yet nothing on the scale
of the Endangerment Finding had occurred. It used a half-century-old statute to regulate a

global pollutant, with effects on every sector of the economy.

The danger of such an expansive regulatory attempt is that it substitutes bureaucratic
decisions for market price signals. Prices transmit knowledge about scarcity and individual
preferences. When EPA regulates CO, through command-and-control standards, it

effectively picks winning technologies, turbocharging, hybridization, and electrification,

9Van Ness Feldman LLP, “Key EPA Actions Lay Foundation for Regulation of GHG Emissions Under the Clean
Air Act,” April 2010, https://www.vnf.com/1081.

9U.S. Environmental Protection Agency, “Overview of the Clean Power Plan (Fact Sheet),” archived EPA page,
https://archive.epa.gov/epa/cleanpowerplan/fact-sheet-overview-clean-power-plan.html.

" America Is All In, “What is the Endangerment Finding?” 2025,
https://www.americaisallin.com/endangerment-finding.

2U.S. Environmental Protection Agency, “Final Rule for Finding That Greenhouse Gas Emissions From Aircraft
Cause or Contribute to Air Pollution That May Reasonably Be Anticipated To Endanger Public Health and
Welfare,” https://www.epa.gov/regulations-emissions-vehicles-and-engines/final-rule-finding-greenhouse-
gas-emissions-aircraft

3 U.S. Environmental Protection Agency, “Evolution of the Clean Air Act,” https://www.epa.gov/clean-air-act-
overview/evolution-clean-air-act

4 The Heritage Foundation, “Why the Government’s CAFE Standards for Fuel Efficiency Should Be ...,” July 11,
2001, archived at UNC Lobbying Disclosure site,
https://fbaum.unc.edu/lobby/_107th/126_CAFE_Standards_2/Organizational_Statements/HF/HF_071101_2.
htm

5 U.S. Environmental Protection Agency, “International Treaties and Cooperation about the Protection of the
Stratospheric Ozone Layer,” https://www.epa.gov/ozone-layer-protection/international-treaties-and-
cooperation-about-protection-stratospheric-ozone



instead of letting relative prices and carbon costs guide behavior. This distorts market
signals and often forces costlier solutions than consumers or producers would voluntarily

choose.

This market distortion was abundantly clear when automakers scrambled to make electric
vehicle pledges’® to comply with government regulations and were forced to change

course following sluggish consumer demand?’.

Obscuring market signals like this results in severe misallocation of resources.
Automakers divert billions toward compliance, fleet-average GHG targets, and redesigning
model lineups, rather than innovating on safety, performance, and/or design. Because EPA
rules are technology-forcing, they reduce the menu of cars consumers can buy, phasing

out cheaper or higher-emitting models and eliminating mutually beneficial trades.

Economist Armen Alchian’s insight'® that markets are discovery processes is helpful here:
by dictating emissions trajectories administratively, EPA short-circuits the entrepreneurial
discovery of cheaper abatement paths, potentially locking in suboptimal technology. An
example of this is the over-subsidizing of EV adoption, which has been found not to

reduce'® overall emissions before the grid is decarbonized.

These distortions have measurable effects, such as higher costs and fewer options.
Compliance investments have been found to increase sticker prices for average

Americans. Analyses of the proposed 2026-2032 standards project thousands of dollars?®

8 David Shepardson, “U.S. automakers to say they aspire to up to 50% of EV sales by 2030 -sources,” Reuters,
Aug. 4, 2021 (as syndicated at Nasdaqg.com), https://www.nasdaq.com/articles/u.s.-automakers-to-say-they-
aspire-to-up-to-50-of-ev-sales-by-2030-sources-2021-08-04.

7 Reuters, “Carmakers scale down electrification plans as EV demand slows,” Sept. 6, 2024,
https://www.reuters.com/business/autos-transportation/carmakers-adjust-electrification-plans-ev-
demand-slows-2024-09-06/.

8 Armen A. Alchian, “Uncertainty, Evolution, and Economic Theory,” Journal of Political Economy 58, no. 3
(1950): 211-221, https://www.journals.uchicago.edu/doi/abs/10.1086/256940

9 Rachel Reed, “Current electric vehicles subsidies fail to reduce overall emissions, says Harvard Law study,”
Harvard Law Today, Apr. 7, 2022, https://hls.harvard.edu/today/current-electric-vehicles-subsidies-fail-to-
reduce-overall-emissions-says-harvard-law-study/

20 Joshua Linn, Daniel Shawhan, Anders Ahlstrém, and Ben Hobbs, “How Would the Proposed EPA Passenger
Vehicle Greenhouse Gas Emissions Standards Affect New-Vehicle Consumers?” Resources for the Future,
July 2023, https://www.rff.org/publications/reports/how-would-the-proposed-epa-passenger-vehicle-
greenhouse-gas-emissions-standards-affect-new-vehicle-consumers/



in additional per-vehicle costs. Consumers face reduced choice as automakers retire

certain gas-only vehicles or trim high-performance lines to meet fleet averages.

Regulatory uncertainty compounds the problem: standards have been tightened, rolled
back, and reinstated across three administrations, leaving automakers unsure?' how much
to invest and which technologies will ultimately be compliant. This uncertainty raises?? the
cost of capital, slows investment, and encourages hedging behavior rather than full

commitment.

Beyond dollars, agency overreach expands administrative power and erodes public trust?.
Each assertion of authority sets a precedent for future actions in adjacent sectors, building
a self-reinforcing cycle of regulatory expansion without explicit congressional mandate.

This drift further weakens democratic accountability.

The 2009 Endangerment Finding may have been legally defensible under Massachusetts v.
EPA?%, but it represents a pivotal moment in the expansion of agency power. By moving
climate policy into the domain of administrative rulemaking, it concentrated decision-

making in an unelected bureaucracy, with broad and lasting economic consequences.

For a nation built on the principle that Congress writes the laws, this shift deserves
scrutiny. Considering the repeal of the Endangerment Finding is a first step toward allowing
decision-making to be driven by consumers rather than a predetermined outcome dictated

by regulators.

Implications for Federal-State Relationships and the EPA

An often-overlooked effect of the 2009 Endangerment Finding was the further

federalization of commercial activities through the regulatory state. The reconsideration of

2' David Shepardson, “Automakers say proposed US emissions rules pose challenges,” Reuters, May 9, 2023
(as syndicated at KFGO/KITCO), https://kfgo.com/2023/05/09/automakers-say-proposed-us-emissions-
rules-pose-challenges/.

2 The Associated Press (via Politico), “The EPA’s ambitious plan to cut auto emissions to slow climate change
runs into skepticism,” Aug. 6, 2023, https://www.politico.com/news/2023/08/06/epa-electric-vehicle-
emissions-00110020.
https://www.politico.com/news/2023/08/06/epa-electric-vehicle-emissions-00110020

2 Partnership for Public Service, “Trust in Government (Dashboard),” 2025, https://ourpublicservice.org/our-
solutions/rebuilding-trust-in-government/dashboard/.

2*Massachusetts v. Environmental Protection Agency, 549 U.S. 497 (2007), Oyez,
https://www.oyez.org/cases/2006/05-1120.



the Finding and the resulting Greenhouse Gas Vehicle Standards would roll back that
federalization and promote a healthier relationship between federal, state, and local

governance.

Section 202(a) directs the EPA to regulate “any air pollutant” from new motor vehicles that
“may reasonably be anticipated to endanger public health or welfare.”?® This was applied to
localized or regional pollutants (i.e., ozone, particulate matter, and nitrous oxides) whose

harmful effects and mitigation can be targeted geographically.

Conversely, GHGs are globally mixed and diffuse, lacking direct correlation with the
location of emissions. The 2009 Finding enabled the EPA to overextend its scope of

authority beyond the local air quality focus intended by Section 202(a).

This is especially vital in a legal landscape transformed by the Supreme Court’s decision in
Loper Bright Enterprises v. Raimondo (2024), as courts are now compelled to exercise
independent judicial judgment interpreting ambiguous statutes instead of defaulting to

agency readings.?®

Additionally, West Virginia v. EPA (2022) noted that agencies cannot decide issues of vast
economic and political significance without explicit congressional authorization. The ruling
reinforces both Congress’s primacy in climate policy and restores greater autonomy to the
states in designing energy and climate policy and limits the authority of the EPA to regulate

under ambiguous statutory provisions.?’

The goal of federal policy should be to enable what Weingast (1995) describes as

“competitive, ‘market preserving’ federalism.”?®

By enabling this type of federalist relationship, states are free to innovate without inhibiting
free entry and exit between states. It also prevents the federal government from favoring

some state policies over others.

% Clean Air Act 8 202(a)(1), 42 U.S.C. 8§ 7521(a)(1). https://www.law.cornell.edu/uscode/text/42/7521

% L oper Bright Enterprises v. Raimondo, 603 U.S. ___ (2024)
https://www.supremecourt.gov/opinions/23pdf/22-451_7m58.pdf

27 West Virginia v. Environmental Protection Agency, 142 S. Ct. 2587 (2022). Full opinion:
https://www.supremecourt.gov/opinions/21pdf/20-1530_n758.pdf

2 Barry R. Weingast, “The Economic Role of Political Institutions: Market-Preserving Federalism and
Economic Development,” The Journal of Law, Economics, and Organization, vol. 11, no. 1 (April 1995): 1-31.
https://doi.org/10.1093/oxfordjournals.jleo.a036861



The current standards do just the opposite. For example, the Air Quality Act of 1967, later
amended to the Clean Air Act, preempted state governments from adopting their own air

pollutant emissions standards for new motor vehicles and new motor vehicle engines.?° 3°

Rescinding the 2009 Endangerment Finding is a positive step toward bringing federal policy
closer to that of competitive federalism, allowing for greater innovation and
experimentation in mitigating energy and climate issues. This system places federal policy
back onto the path of its proper role: creating healthy competition between state

institutions.
Conclusion

If the proposed rule is adopted and the Endangerment Finding is reversed, regulatory policy
returns to the usual process without a predetermined and administratively determined
outcome. Such a reversal would allow energy and environmental policy to operate without
the regulatory overreach that currently imposes substantial economic costs on both
manufacturers and consumers. It would also help to restore the policy-making balance
between the administrative state and the legislative branches of government and help to
return environmental policy focus to its proper scope: at the state and local levels, where
environmental issues can be handled with the local knowledge necessary to address their
effects with a focus on citizens rather than agency determinations. The undersigned AIER
scholars and the undersigned state financial officers recommend the adoption of the

proposed rule.

Sincerely,

Lyl \ Paul D. Mueller

Julig/Cartwright, Ph.D. Paul Mueller, Ph.D.
Senior Research Fellow, AIER Senior Research Fellow, AIER

2 Benjamin M. Barczewski, Kathryn G. Kynett & Emily N. Peterson, California and the Clean Air Act (CAA)
Waiver: Frequently Asked Questions, CRS Report R48168 (May 9, 2025),
https://www.everycrsreport.com/reports/R48168.html#_Toc197681200.

30 Under CAA Section 209, California has received more than 100 federal preemption waivers as of present.
Seventeen states and DC have been permitted to adopt some subset of California’s standards Under CAA
Section 177. The result of these waivers is the worst of both worlds: federal control and enforcement and a
patchwork of state-based regulation resulting in regulatory uncertainty.
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